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Role of the Ombudsman

The Office of Citizens’ Aide/Ombudsman (Ombudsman) is an independent, nonpartisan,
investigative agency of the lowa General Assembly. Its powers and duties are defined in
Iowa Code chapter 2C.

The Ombudsman investigates complaints against most lowa state and local governmental
agencies. The Ombudsman can investigate to determine whether agency action is
unlawful, contrary to policy, unreasonable, unfair, oppressive, or otherwise objectionable.
After an investigation, the Ombudsman may issue an investigative report, stating its
findings and conclusions, as well as any recommendations for improving agency law,
policy, or practice. Before publishing the report, the Ombudsman provides the agency
the opportunity to reply, and appends the unedited reply to the report.

Complaint and Investigation

The Ombudsman received a complaint from Earl Smith, alleging that Pacific Junction
Mayor Jim Lovely declined a request for a copy of a public record.

The investigation was assigned to Assistant Ombudsman Jeff Burnham. Actions taken
by Mr. Burnham will be attributed to the Ombudsman in this report.

The Ombudsman spoke with Mr. Smith, Mayor Lovely and City Attorney T.J.
Pattermannn. The Ombudsman also analyzed lowa Code chapter 22, “Examination of
Public Records (Open Records).”

Findings and Conclusions

Mr. Smith provided the Ombudsman with a copy of an audiotape recording of Mayor
Lovely’s May 26, 2006 conversation with Mr. Smith. The tape includes the following
exchange:

Mayor Lovely: [Y]ou want a copy of what now?

Mr. Smith: The detailed budget from the one that was
published in the paper May the 3".

Mayor Lovely: It’s immaterial now.

Mr. Smith: Are you denying me a copy of it?
Mayor Lovely: Yes.

Mr. Smith: And for what reason?

Mayor Lovely: Because that has no bearing on this year’s
budget at all.

Mr. Smith: It’s still a public document, I’'m still entitled to
a copy if [ request it.

Mayor Lovely: You have to contact the city attorney and
have him give you directions on whether to give you a copy
of it or not.

Mr. Smith: Thank you.



Mayor Lovely: You’re welcome.
Iowa Code section 22.2(1) states:

Every person shall have the right to examine and copy a
public record and to publish or otherwise disseminate a
public record or the information contained in a public
record. Unless otherwise provided for by law, the right to
examine a public record shall include the right to examine a
public record without charge while the public record is in
the physical possession of the custodian of the public
record. The right to copy a public record shall include the
right to make photographs or photographic copies while the
public record is in the possession of the custodian of the
public record. All rights under this section are in addition
to the right to obtain a certified copy of a public record
under section 622.46.

Iowa Code section 22.6 states:

It shall be unlawful for any person to deny or refuse any
citizen of lowa any right under this chapter, or to cause any
such right to be denied or refused. Any person knowingly
violating or attempting to violate any provision of this
chapter where no other penalty is provided shall be guilty
of a simple misdemeanor.

Mr. Smith initially contacted the Ombudsman’s office about this matter on May 26. The
Ombudsman called the office of City Attorney T.J. Pattermann that afternoon and left a
message, explaining the complaint and asking for a return call.

As of June 1, Mr. Pattermann had not responded, so the Ombudsman called again and
reached him. During the ensuing conversation, Mr. Pattermann stated that:

e He had spoken with Mayor Lovely about this matter.

e Mayor Lovely was emphatic that he did not deny Mr. Smith’s request for a
public record; Mayor Lovely contended he did not tell Mr. Smith that he
wasn’t going to honor his request.

e Mayor Lovely said he told Mr. Smith that he wanted to check with the city
attorney regarding whether Mayor Lovely needed to honor Mr. Smith’s
request.

The Ombudsman informed Mr. Pattermann of the existence of an audiotape recording of
the conversation in question. The Ombudsman then read a portion of the above-
referenced transcript to Mr. Pattermann. Mr. Pattermann then asserted that the transcript
was inaccurate, though his basis for making that assertion was not clear. At the end of
the conversation, Mr. Pattermann agreed to recontact Mayor Lovely about this matter and
then follow up with the Ombudsman.



Two weeks elapsed and Mr. Pattermann had not followed up. So the Ombudsman called
his office on June 16 and left a message, asking for a status update. Mr. Pattermann
returned the call on June 19 and told the Ombudsman that:

e At some point in June, the city clerk offered to provide Mr. Smith with a copy of
the item he had requested.

e Mr. Smith stated that he had already obtained a copy and declined her offer.

The Ombudsman recontacted Mr. Smith and asked whether he had declined an offer from
the city clerk for the item in question. Mr. Smith said he had received no such offer, and
said he still had not received the item in question.

On July 7, the Ombudsman called the City of Pacific Junction and left a message for
Mayor Lovely to call the Ombudsman about this matter. Mayor Lovely returned the call
on July 10. After the Ombudsman explained the nature of the complaint, Mayor Lovely
stated:

I did say I was declining him a copy of that article he was
asking for, until I had a chance to speak with the city
attorney. That was the entire gist of the conversation.

The Ombudsman read the above-referenced transcript to Mayor Lovely over the phone.
Mayor Lovely replied, “That’s probably the conversation,” and then asserted that the
transcript was incomplete, at one point suggesting that perhaps the tape recorder was
turned off before the conversation was concluded.

Mayor Lovely then stated:

[ am telling you point-blank that the only intent of this
office of not giving him a copy of that was until we had
clear indication from the city attorney that it was proper to
give him. That’s the only reason a copy of it was declined
at that time.

The Ombudsman then asked why Mayor Lovely specifically told Mr. Smith that the item
he requested was “immaterial ” and had “no bearing on this budget at all.” Mayor Lovely
responded:

Because that budget he was asking about, we had to turn
around and re-do it. That budget he was asking for had no
bearing on the budget that was published in the next week’s
paper. I didn’t want him comparing one to the other,
because one had nothing to do with the other.... [emphasis
added]

The Ombudsman recontacted Mr. Smith and relayed the mayor’s assertion that the
audiotape did not contain the entire conversation in question. Mr. Smith disputed that
assertion, and explained that he had not turned off his tape recorder until some time after
his conversation with Mayor Lovely. Mr. Smith then submitted a copy of what he said
was the entirety of what he recorded the morning of May 26. (The initial tape he
submitted stopped shortly after Mayor Lovely is heard to say, “You’re welcome.”)



In a cover letter, dated August 4, Mr. Smith described what is on the tape:

[Tlowards the end of tape, and after I left the City Hall, and
even after [ started the truck and I was moving down the
street, and I was all by myself, I let out a curse word. If1
offend you by using this word I do sincerely apologize. 1
bring this to your attention so that you won’t have to
wonder who said it or when. It is embarrassing for me to
include that word in this tape, but [ am including it in this
tape because if | didn’t [ would not be sending you the
whole tape as [ promised.

Mayor Lovely’s version of the exchange in question is condensed into the following
statement he made on July 7:

I did say I was declining him a copy of that article he was
asking for, until I had a chance to speak with the city
attorney. That was the entire gist of the conversation.

But that was not how he responded, as evidenced by the audiotape.

The Ombudsman’s analysis of Mayor Lovely’s response to Mr. Smith reveals several
specific concerns:

1. Mayor Lovely denied the request, as evidenced by the passage where Mr. Smith
asked, “Are you denying me a copy of it?”” and Mayor Lovely replied, “Yes.”

2. Mayor Lovely put the burden for contacting the city attorney onto Mr. Smith —
and did so only after Mr. Smith responded to the denial by asserting his right to
the item. This contradicts Mayor Lovely’s subsequent claim that he offered to
contact the city attorney.

3. Mayor Lovely’s own statements show that, in denying the request, he was
motivated not by whether the item was a public record under the law, but by
whether the item was relevant.

The Ombudsman has considered Mayor Lovely’s contention that Mr. Smith’s tape
recorder may not have recorded the entirety of the May 26 conversation. But the
available evidence does not support this claim. In fact, it strongly suggests that the
recording Mr. Smith has presented is in fact a complete representation of the May 26
conversation in question.

Based on these findings, the Ombudsman concludes that Mayor Lovely’s denial of Mr.
Smith’s request was contrary to the lowa Open Records Law.



Recommendations

In closing, the Ombudsman makes the following recommendations:

1.

Mayor Lovely should provide the item in question to Mr. Smith and apologize to
Mr. Smith for not previously doing so.

Mayor Lovely should review lowa Code Chapter 22 to refamiliarize himself with
its requirements.

Mayor Lovely should review the following “Sunshine Advisories” published by
the Attorney General’s Office (copies appended):

® “Golden Rules’ for Public Records Requests” — August 2002 (Appendix A)

® “Getting Access to Public Records: What is a Good Faith, Reasonable Delay?”
— August 2005 (Appendix B)

® “Which Records Are Confidential?” — January 2004 (Appendix C)

e “Can Members of the Public Sue to Enforce lowa’s Sunshine Laws?” — May
2006 (Appendix D)

® “Two Strikes and You're Out” — June 2005 (Appendix E)

In responding to future public records requests, if Mayor Lovely has any doubt as
to how to respond, he should offer to contact the city attorney and then recontact
the requestor as soon as reasonably possible.



Reply to Report

SMITH PETERSON LAW FIRM, LLP

£87. 1908
PARTNERS 35 MAIN PLACE, 8TE 300 RAYMONRD A. SMITH (18821877}
*ROBERT J. LAUBENTHAL P.O.BOX 248 JOHN LEROY PETERSON {1884-1969)
“RICHARD A. HEININGER COUNCIL BLUFFS, IOWA 51502-0248
HAWRENCE J. BECKMAN {712} 328-1833
*GREGORY G. BARNTSEN FAX {712} 328-8320 OF COUNSEL
*STEVEN H. KROHN www.smithpeterson.com HARCLD T. BECKMAN

*JOSEPH . THORNTON email@smithpeterson.com
*THOMP J. PATTERMANN
DANEL L. FRETHEIM
ASSOUIATES SLICENSED IN IOWA AND NEBRASKA
“MARVIN O. KIECKHAFER
MATHAN R WATSON
MATTHEW D SCHULTZ
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Mr. William P. Angrick, il VIA FACSIMILE AND
Citizens’ Aide/Ombudsman ORDINARY MAIL
Ola Babcock Miller Building 515-242-6007

1112 East Grand Avenue
Des Moines, 1A 50319

After a complete review of your report of the Complaint, investigation, findings and
conclusions, the City offers a short response.

Within the findings and conclusions, there are editorial remarks which appear to be
inaccurate or inappropriate. Specifically referencing the final paragraph on page three
of the Ombudsman’s report indicates “Mr. Pattermann then asserted that the transcript
was inaccurate, though his basis for making that assertion was not clear.” In fact, the
Ombudsman’s office was informed the basis for believing that that transcript was
inaccurate was based upon the Mayor having already contacted the City Attorney
shortly after the Mayor’'s conversation with Mr. Smith to inquire whether the documents
sought by Mr. Smith were, in fact, public records and whether the same should be
produced. Ultimately, copies were offered to Mr. Smith and efforts were made to
ensure that he received the same. Further, on the top of page four, the report states
“two weeks elapsed and Mr. Pattermann had not followed up.” It is quite clear, based
upon your further recitation of the fact, that, in fact, the City Attorney had followed up
with the City, just that no report was made of the same was made to the Ombudsman’s
office.

The Ombudsman’s conclusion that “Mayor Lovely put the burden for contacting the City
Attorney onto Mr. Smith and did so only after Mr. Smith responded to the denial by
asserting his right to the item. This contradicts Mayor Lovely's subsequent claim that he
offered to contact the City Attorney” is based purely on the typewritten words of an
exchange, rather than the apparent gist/spirit of the conversation and interpretation by
both parties involved. Mr. Smith apparently did not believe the burden was on him to
contact the City Attorney, as he did not do so on this occasion, though he has taken the
initiative to do so numerous other times. In fact, Mayor Lovely did contact the City
Attorney regarding the reguest. The Ombudsman’s office investigator was informed of
this in the initial conversation with the City Attorney on June 1, 2006.




. Page 2
May 7, 2007

The report, and therefore apparently the investigation, appears to be an effort to prove
what was said, rather than what was done. It is replete with references to what the
Mayor actually did or did not say, with proper citation for how wrong the Mayor’s words
were, and giving rather short shrift to the Mayor having taken the steps to look into the
matter and to be sure that he was following proper procedure.

Small cities, such as Pacific Junction, have very limited resources, and therefore, can
only afford to hire a city attorney from an area law firm to work on an as-needed and as-
can-be-afforded basis. There are always more projects than there are funds available.
Cities are often at a loss for qualified individuals who are willing and able to devote the
amount of time, energy and effort into serving their city as mayor or councilperson, in
what amounts to be a volunteer position. Mr. Smith’s Complaint, and the Ombudsman’s
office’s extensive investigation, in order to point out what Mayor Lovely said, as
opposed to what Mayor Lovely did, has resulted in a drain on the limited financial and
personnel resources of a small town such as Pacific Junction. The City of Pacific
Junction is a small town with only a part-time clerk. Mr. Smith needs to reslize that
records requests cannot always be complied with immediately and that the Citizens’
Aide/Ombudsman’s office is not a sword to be wielded to extract written reports and
explanations from City officials, as Mr. Smith has demanded and threatened to do on
several occasions. Rather, the Ombudsman’s office is a taxpayer-funded shield to
protect citizens of the State of lowa and ensure that records requests made by the
citizens for public documents be complied with in a reasonable fashion. Resources
would be better spent by discussing such technical disputes with the City officials (as
Mayor and City Attorney) and relying on the Ombudsman’s office only after such efforts
are fruitless.

ey - / JEE———————_"—
o PATTERMANN
JA026503\@Angrick2 bmf.doc

Direct e-mail: tjpattermann@smithpeterson.com
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